China-CEE Institute November 2021

ISSN: 2560-1628

0 E—P 7R BRI FE B 2021 No. 3

WORKING PAPER

Eu-China Comprehensive Agreement on Investment - Great
Opportunity for Mutual Sustainable Development

Dusko DIMITRIJEVIC

Kiad6: Kina-KKE Intézet Nonprofit Kft.
Szerkesztésért felelés személy: Chen Xin

Kiadaseért felelés személy: Feng Zhongping

1052 Budapest Pet6fi Sandor utca 11.

China-CEE Institute

+36 1 5858 690

:
EP @_ EP IZE m Eﬂ: g'cb IS;-E >< office@china-cee.eu

china-cee.eu




Eu-China Comprehensive Agreement on Investment - Great Opportunity
for Mutual Sustainable Development

Dugko DIMITRIJEVIC Ph.D.!

Abstract

Following the entry into force of the Lisbon Treaty in 2009, the issue FDI has shifted
from state competence to exclusive EU competence as part of its common trade policy. In line
with the new situation, the EU has launched negotiations to reach fairer solutions on free trade
with China. Considering China not only its most important trading partner, but also a systemic
rival whose investments in critical assets, technologies and infrastructure carry certain security
risks, the EU agreed with China at the end of 2020 to conclude an EU-China Comprehensive
Agreement on Investment (CAI). The CAl should complete existing bilateral trade agreements,
thus bringing greater legal certainty and thus a healthier economic environment within the EU,
as well as freer and more equal access of European investors to the Chinese market, while
providing adequate legal guarantees on national treatment and abolition of quantitative and
capital constraints. Consequently, equalizing business conditions and establishing new rules for
investments of state-owned Chinese companies in the EU, while respecting international labor,
technological and environmental standards, could lead to the improvement of mutual trade
relations. Starting from the above assumption, the author of the study believes that it is possible
to find appropriate solutions that would reduce the risks caused by political disputes that led to
the suspension of the CAl ratification process, to the detriment of legitimate interests to achieve
mutually sustainable economic development. In this regard, the study presents the legal,

political and economic arguments that support this opinion.
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Introduction

The People's Republic of China (China) established official relations with the European
Community (EC) in 1975. Before that, China gradually established diplomatic relations with
certain Western countries, first with the Nordic states (with Sweden in 1950, and soon after
with Denmark and Finland and Norway), then with Great Britain and the Netherlands in 1954,
with France in 1964, with Italy in 1970, with Belgium in 1971, and finally with West Germany
and Luxembourg in 1972 (Babi¢, 2010, Sandschneider, 2002). Consistently adhering to the
principles of respect for sovereignty and integrity, non-aggression, non-interference in internal
affairs, equality and mutual benefit, as well as peaceful coexistence in its foreign policy, China
has managed to develop diplomatic relations with other European countries that have
complementary economies, but which do not have the same political systems nor do they accept
the Chinese political-ideological orientation. This “harmony without uniformity” has opened
new opportunities for the development and expansion of bilateral relations based on mutual
benefit and economic cooperation (Keith, 2009; Baijie, 2014; Dimitrijevi¢, 2020). Developing
and deepening relations with the EC, as the largest supranational organization that brings
together the largest number of economically developed countries in the world, has thus become
a permanent commitment of China. With the conclusion of the first Trade Agreement with the
European Economic Community (EEC) in 1978, with a non-preferential nature and most-
favored-nation treatment clause, China has resolutely expressed its desire to embark on the path
of cooperation and implementation of economic reforms (International Legal Materials, 1978).
The conclusion of the Textile Agreement next year, as well as bringing China into the
Generalized System of Preferences (GSP), seemed very encouraging in that sense. Significant
progress in mutual economic relations with the EEC was achieved with the conclusion of the
Agreement on Trade and Economic Cooperation in 1985 (Official Journal, 1985). At the
political level, the improvement of mutual relations came after the European Parliament formed
a delegation for the improvement of inter-parliamentary cooperation with China in the late
1980s (European Parliament, 2021). However, after the Tiananmen events in June 1989, the
EEC severed ties with China by imposing sanctions on it. Although the political crisis was
quickly overcome through diplomacy, the arms export embargo remained a constant in Sino-
European relations (as did occasional political tensions arising from domestic political issues
in China over the status of Taiwan, Hong Kong and Tibet). This, of course, did not hinder the
development of relations between China and the EEC in various areas, from providing technical

assistance in agriculture, training of interpreters, to new activities in information technology,



energy, science and technology, business management and biotechnology. After the end of the
Cold War and the collapse of the Soviet Union, Deng Xiaoping's ideas about structural
economic reforms and China's Policy of Opening-up to the world began to materialize with
incredible speed. Through their implementation, China has been able to solve its many internal
problems related to the movement of goods, labor and capital by forming special economic
zones in coastal provinces, open coastal cities and eastern comprehensive development zones
(Hongyuan, Yun & Qifa, 2012, p. 128).2 This development of the internal economic situation,
with a sharp jump in mutual trade, which has tripled since the conclusion of the Agreement on
Trade and Economic Cooperation, was a good sign for the European Union (EU) as the legal
successor of the EC to start a political dialogue with China in 1994. With the adoption of the
Communication “Towards a New Asia Strategy”, regular annual summits began to strengthen
trade and political ties (European Commission, 1994). Following the established strategic
directions for the development of cooperation with China, the EU adopted the Communication
“A Long Term Policy for China-Europe Relations” next year, in which it is emphasized that
this cooperation is the cornerstone for its foreign policy activities on a global scale (European
Commission, 1995). In a new Communication adopted in 1998, the EU seeks to further improve
relations with China, taking into account its progressive economic development and it’s much
more assertive and responsible role in foreign policy developments at the regional and global
levels. In this regard, the EU seeks to set priorities for a new and comprehensive partnership
with China (European Commission, 1998). However, it should be noted that the development
of these relations did not proceed in a straight line. Thus, although a comprehensive partnership
with China should in principle cover different political and economic areas, it has not been fully
realized because over time the cooperation has focused on specific aspects of overall bilateral
relations (peace and security, prosperity, sustainable development and people-to-people

exchange).

It is important to note that China is at the very beginning of the 21st century, carried out
deeper economic reforms in order to achieve balanced internal development. By adopting the

concept of a market economy and implementing a regional development strategies (the

2 According to Deng’s proposal from May 1984, the CPC Central Committee decided to designate 14 costal port
cities to open to foreign investment and trade — Tianjin, Shanghai, Dalian, Qinhuangdao, Yantai, Qingdao,
Lianyungang, Nantong, Ningbo, Wenzhou, Fuzhou, Guangzhou, Zhanjiang and Beihai. In February 1985, the CPC
Central Committee decided to open the Yangtze River Delta, the Pearl River Delta and the Triangle Area of
Southern Fujian, Xiamen and Quanzhou to be coastal economic open areas.



“Develop the West*, “Revitalize the Northeast™ and “Rise of Central China‘*), China has largely
achieved the goals of comprehensive economic reforms and the rapid opening of its internal
market. This was particularly evident in the period after China's accession to the World Trade
Organization (WTO) in 2001. This period represents a period of great change since China
opened up in all its economic sectors, expanding and deepening its ties with the world, allowing
it to have greater influence on foreign direct investment, as well as to strengthen its own export-
oriented trade and overseas investment. This progressive development of China has led to the
improvement of economic relations with the EU and enabled the strengthening of their political
ties. After the EU expressed new European governance goals in its White Paper, it inspired the
Chinese leadership to raise Sino-European relations to status of “full partnership” (Ministry of
Foreign Affairs of the PRC, 2003; European Commission, 2001). By accepting China’s new
role in international economic order, the EU has formulated its relations with China as “global
partnership” (European Commission 2001). A little later, in 2003, the EU promoted the same
relations as a “maturing partnership” (European Commission 2003). In order to create a more
favorable international environment for the development of its economy, China, respecting the
interests of the EU, drew attention to its position on raising China-EU relations to the level of
“comprehensive strategic partnership” (Research Group of the Institute of European Studies,
2008; Ministry of Foreign Affairs of the PRC, 2003). For the EU, however, the status in these
mutual relations gradually gained the form of “changing relations” (Brown, 2021). However,
despite the changes resulting from the deteriorating international environment, good economic
relations have paved the way for the establishment of an important inter-states platform - the
High Level Economic and Trade Dialogue in 2007. Through this Dialogue both parties achieved
a higher level of cooperation which is defined by the Chinese side for “relations between
civilized partners” (Ministry of Foreign Affairs of the PRC, 2014). In 2013, China and the EU
announced their strategic development plans with the potential to achieve “win-win” results
and promote a comprehensive strategic partnership in the next decade. For that purpose, first
after joint consultations, the Strategic Agenda for Cooperation between the EU and China 2020
was agreed, in which was expressed the intention to further strengthen mutual relations through
meetings at the highest and sectoral level (Delegation of the European Union to China, 2013).
This approach has led to the rationalization of EU-China relations on a reciprocal basis based
on a positive partnership plan together with “constructive management of differences”
(European Commission 2016). However, it could not address the serious economic threats
posed by the global economic crisis and internal social tensions. These threats are manifested

through lack of driving force and demand, constant turbulence in the financial market and a



constant decline in international trade (Yongliang, 2017, p. 56). These problems, along with the
introduction of trade protectionist measures, have set aside exports and foreign direct
investment as China's leading model of economic development and cooperation with the EU.
Given the difficult business conditions in the world, China has tried to improve or preserve
existing markets, including the EU market, with a new strategic approach defined through a
new foreign policy doctrine, whose personification has become a strategy for the development
of the “New Silk Road”. Given the difficult business conditions that were not limited
exclusively to the EU, but also to the overall world economy, China tried to improve or preserve
existing markets by introducing a new model of development motivated primarily by
technological innovation and competitiveness in new industries. The new economic model
required a holistic approach in geostrategic planning and implementation of reform measures.
Striving to be a driver of global economic growth and a significant factor in the Global
Governance System, China has defined its new foreign policy doctrine on development strategy.
It symbolically called it the “New Silk Road” according to the historical model of ancient times,
formally shaping it with political initiatives: “Silk Road Economic Belt” and the “21st Century
Maritime Silk Road” (Belt and Road Initiative) (Dimitrijevi¢, Jokanovi¢, 2016; Ministry of
Foreign Affairs of the PRC, 2013). The new development strategy is based on the ideas of
common and peaceful coexistence, “win-win” cooperation and comprehensive, balanced and
sustainable development (Petrovi¢ Piro¢anac, 2013). The strategy is complementary to China's
global economic strategy and Policies of “Going Out” and “Bringing in”, which should enable
faster flow of goods, services, labor and capital. It also supports regional integration processes
that contribute to economic globalization and greater connectivity between different regions of
the world and that accelerates the development of global supply, industrial and value chains
(Dimitrijevi¢, 2018; Yi, 2015). Hence, the achievement of these goals should contribute to
greater integration between China and the EU. This conclusion is indicated by a special program
document of the National Development and Reform Commission and the Chinese Ministry of
Foreign Affairs and the Ministry of Trade, published under the title “Vision and Action” from
2015, which defines the development plans of the “New Silk Road” strategy, which includes
guidelines for opening and improving economic, financial, cultural, scientific and technological
cooperation with countries in Asia, Africa and Europe (National Development and Reform
Commission, Ministry of Foreign Affairs and Ministry of Commerce of the People’s Republic
of China, 2015). The foreign policy reorientation on the basis of the new development strategy
was at the same time supplemented by the reform program act Made in China 2025, which,

together with the Thirteenth and Fourteenth Five-year Plans, envisaged the reorientation of
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Chinese production into a world-competitive economic activity (Zenglein & Holzmann, 2019).
This strategic transformation of China's development concept led to reactions from the EU,
which in 2016, in the Joint Communication on the elements of the new EU strategy on China,
tried to redefine its position towards a comprehensive strategic partnership. (European
Commission, 2016). Thus, accepting that the EU-China 2020 Strategic Agenda played an
important role in the development of the EU-China strategic partnership in the previous period,
the EU stated that there is a need for it to have its own strategy with which to put its interests
first in mutual relations. That strategy should promote “universal values based on a positive
partnership plan together with constructive management of differences”. Strengthening
relations with China therefore presupposes the involvement of the EU in the reform process,
which can result in mutual benefits in economic, trade and investment, social, environmental
and other areas. Also, strengthening mutual relations requires reciprocity, a level playing field
and fair competition in all areas of cooperation, including the promotion of public goods,
sustainable development and international security. Elements of the new EU strategy towards
China should include respect for the rule of law and human rights, increasing cohesion and
efficiency in mutual relations, as well as encouraging the development of infrastructure, trade,
investment and digital connectivity as the main means of cooperation with the entire Eurasian
continent. Accordingly, cooperation under the Chinese One Belt, One Road Initiative should
meet the declared objectives of China's “opening policy”, which includes the duty to comply
with international market rules (including EU market standards), in order to benefit all parties
and countries involved in the initiative (Council of the European Union, 2016). In order to bring
its "Vision and Action" closer to the EU, China has officially promoted a “comprehensive
strategic partnership” in 2018. The main purpose of promoting a partnership with the EU for a
“comprehensive” was a reflection of its global policy by which China generally seeks to
improve its relations with the world. These relations are motivated by the achievement of
reciprocal benefits, which is basically the position of the EU, since the EU insists on
establishing a solid and fair basis for further development of mutual political and economic
relations (Xinhuanet, 2018). However, after the outbreak of the Covid-19 pandemic, which led
to the destabilization of the world economic order, the EU reopened issues related to achieving
a level playing field with China. During 2019, the EU adopted a new Communication: EU-
China - a Strategic Outlook, in which China is identified not only as an important economic

partner and market competitor, but also as a “systemic rival” whose investments in critical



assets, technologies and infrastructure carry with it certain security risks (European

Commission, 2019; Dimitrijevi¢, 2021).2

From the previous analysis on the development of mutual relations between the EU and
China, one could ask for a moment, whether these relations are adequately formulated in the
mentioned strategic acts and whether they reflect different understandings of the international
reality? Essentially, with these acts, both sides showed readiness to strengthen mutual ties, but
they also showed similarity with the international reality through different foreign policy
treatment of mutual relations. This approach leads to the conclusion that China and the EU did
not have opposite perceptions of reality, but harmonized their relations with their foreign policy
goals and economic policies, which otherwise determine their orientation in contemporary
international relations. Both sides have developed their partnership, their trade, economic,
political and other cooperation, thus solving global problems that pose a challenge to the
growing “New World Order” (NGO). Strengthening mutual relations therefore did not have a
harmonious path. The reasons for that are primarily geopolitical in nature. Thus, the EU has
relied on the United States and its unipolar post-Cold War order for years. The mutual frictions
between these two strategic partners followed at a time when their own geo-economic interests
prevailed in cooperation with China, due to which the United States introduced certain
protectionist measures to the EU (Egger, 2021, p. 6). Since then, the EU has increasingly
focused on building multilateralism in the international order, adopting Common Foreign and
Trade Policy measures that suit its interests. On the other hand, China did not rely on the United
States, but pursued its foreign policy independently, cultivating friendly relations with all
countries that accept the principles of peaceful coexistence. Its attitude towards the great powers
is based on “the absence of conflict, mutual respect, mutual benefit and cooperation” (Cinmin,
2015, p.118; Buzan, 2004). China's new foreign policy conception includes multipolarity that
can lead to balanced and peaceful development of international relations (Peace Development
Policy), which means the realization of a Chinese development model harmonized with the
process of globalization (Berkofski, 2006, p. 112; Jiabao, 2007; Perlo-Freemen, 2014).

3 Reacting in order to protect its own economic interests, the EU already in March 2019, adopted Regulation
2019/454, which established a framework for the screening of foreign direct investments (FDI) into the EU. The
implementation of this legal framework began on 11 October 2020 through existing and newly established control
mechanisms. Given that the screening of FDI entails appropriate deviations from normal trade practices, its
implementation should be balanced between a non-discriminatory and predictable business environment and a
flexible and transparently established control system.



Finally, different approaches in formulating the development of mutual relations between
China and EU should not mean that both sides do not have the ability to overcome the existing
political and economic differences that evidently exist. The author of this study believes that
the parties could achieve positive results in the development of mutual relations through
constructive dialogue and gradual synchronization of common interests at the regional and
global level. After all, the following analysis of the principle text of the EU-China
Comprehensive Investment Agreement (CALl), published by the Commission on 30 December

2020, speaks in favor of such considerations.

Comprehensive Investment Agreement - A Major Pillar of Deepening and

Rebalancing EU-China Economic Relations

The dynamics of bilateral cooperation between the EU and China, as mentioned above,
took place mainly at the political and economic level. However, it should be noted that the
dynamics at the economic level was still a slightly higher priority in the development of mutual
relations, because it reflected the specific material interests of both parties as well as the
achieved economic interdependence which, according to the prevailing neoliberal concept of
international relations was supposed to lead to stability international order and to the building
of welfare societies (Dugis, 2018; Amal, 2021). This is all the more so if we take into account
that the Chinese economy today can be measured in size with the EU economy, and that China's
economic growth is the fastest in the world, which enables China to become the world's largest
economic power in the next decade. Hence, it is understandable that increasing the EU's
business relations with China would help strengthen the economic growth of the EU member
states themselves, which is not negligible if we know that China has a large number of
opportunities for economic investment in a market of over 1.4 billion inhabitants, which
provides great advantages. These extraordinary advantages are also discussed in the current
statistical data, according to which China, at the end of 2020, surpassed the United States and
Great Britain, becoming the EU's main trade partner (Euractiv, 2020. December 3). On the other
hand, EU as not changed its status as China's largest trading partner, mainly in exports of goods,
and to a lesser extent in exports of services. Within total trade flows, China has a surplus in
goods-trade with the EU, while the EU has a surplus in trade in services and foreign investment
with China. In the last decade, these EU investments in China amounted to around 148 billion

EUR, while Chinese foreign investments in the EU amounted to around 117 billion EUR



(European Commission, 2021). However, this aspect of bilateral economic relations remains
relatively undeveloped. About half of the EU's foreign direct investment in China goes to the
manufacturing sector, while investment in the financial and service sectors has remained
unsatisfactory for the EU economy. On the other hand, Chinese foreign investments are
widespread in EU member states and are largely in line with the size of their economies. All
these inequalities in mutual investment business, along with the limits of access to the Chinese
market and insufficiently regulated protection of foreign investors, certainly affected the
dynamics of investment cooperation, which is why the two sides reached the preliminary text
of the China-EU Comprehensive Agreement on Investment (CAl), after seven years of

exhaustive negotiations (European Commission, 2020).

Current scope of the CAl

Given that the text of the CAl was published in the phase of mutual negotiations between
the EU and China, it has a preliminary character. The text is subject to further modification and
amendment until the moment of ratification, i.e. until confirmed by the contracting parties in
accordance with their legislation. From the moment of entry into force, the CAI will have an
international legal form that will bind the contracting parties for an indefinite period. In terms
of content, CAl has a comprehensive character and in many ways surpasses the so far concluded
agreements on foreign investments in the world. Although the final text of the CAI has not been
ratified, the fact is that it regulates various areas of investment business that were previously
regulated by numerous bilateral investment agreements (BIT’s). These previously concluded
BIT’s should not be replaced or terminated by CAI. Namely, the CAl in the final provisions of
Part Six envisages that it will remain an integral part of the overall bilateral relations regulated
by the Agreement on Trade and Economic Cooperation or the future Framework Agreement.
Hence, it could be argued that replacing earlier BIT’s with the CAI would not contribute to
greater legal certainty, and thus a healthier economic environment necessary to meet the
objectives of the EU's Common Trade Policy.* In this sense, the CAl has a very ambitious goal
as it needs to further open the Chinese market beyond WTO commitments (Egger, 2021, p. 3).
This, of course, does not exclude the rights and obligations of China and the EU under the WTO
Agreement (the Marrakesh Agreement Establishing the World Trade Organization of 1994),

41t should be taken into account that after the entry into force of the Lisbon Treaty on 1 December 2009,
investment issues passed from state competence to the exclusive competence of the EU as part of its Common
Trade Policy. The EU has acquired the authority to conclude new investment agreements and at the same time
has accepted shared responsibility in relation to disputes that may arise from non-execution of BIT's previously
concluded by member states.



and other multilateral, regional and bilateral agreements and arrangements to which they are

signatories.

Preamble

According to the text contained in Preamble, the parties of the CAl are committed to
fulfilling the international legal obligations contained in the UN Charter, the Universal
Declaration of Human Rights and other acts of general international law. On this basis, the
parties are committed to strengthening their economic, trade and investment cooperation, which
implies a high level of protection of environmental and labor rights, including the fight against
climate change and forced labor. In this regard, the implementation of the envisaged agreed
obligations can deepen EU-China economic relations based on openness, reciprocity and
mutual benefit, ensuring non-discrimination, a level playing field, transparency and a
predictable investment environment based on corporate social responsibility or responsible
business conduct. Recognizing the right of the parties to adopt and implement measures to
achieve legitimate public policy objectives, the CAl imposes obligations on them to establish

clear and mutually beneficial rules that reduce or remove obstacles to mutual investment.

Section I Objectives and general definitions

In Section I, the CAI standardizes objectives and sets out definitions of terms used
throughout its text. The goals are explained through the reaffirmation of WTO commitments
and through a commitment to creating a better climate to facilitate and develop mutual trade
and investment. In this regard, the necessary arrangements for investment liberalization are
established. In order to achieve legitimate policy objectives, the CAI reaffirms the right of the
parties to regulate in their territories public health, social services, public education, security
and environmental policies, including the fight against climate change, public morality, social
security or consumer protection, privacy and data protection or the promotion and protection of

cultural diversity.

Section I1: Liberalization of investment
In the Section 11, the CAI regulates investment liberalization issues. This specifically

refers to requirements, measures or actions related to the establishment or operation of
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companies of the contracting parties in their territories (Performance Requirements and
regulation regarding Senior Management and Boards of Directors). Exceptions are made in
principle for governmental activities and specifically for audio-visual services, air transport
services and auxiliary air services. The rules on liberalization do not apply to any measure of a
contracting party in connection with the state procurement of goods or services purchased for
state purposes and not for commercial purposes. Given the existing sectoral divisions, the CAl
guarantees free access to the markets in a way that neither party will not adopt or maintain
restrictions relating to the number of enterprises that may perform certain economic activities,
the number of employees in those enterprises, the total value of their transactions or assets and
the requirement to form a particular type of legal entity or to make joint ventures. This is very
important since the issue of equal (non-discriminatory) treatment of European investment
companies in the Chinese market has been one of the key issues in mutual negotiations. With
the achieved solution, European companies will be able to invest in various Chinese economic
sectors (for example, in the automotive, chemical, machinery, agricultural and food industries,
energy, financial, health and environmental sectors, air and maritime transport,
telecommunications, research and the development sector, etc.). This could lead to a significant
overflow of capital which can effectively affect the development of other branches of the
economy of both sides. The CAI, regardless of China's domestic policy the guarantees
“minimum standards” on national treatment (Article 4), and most favored nation treatment
(Article 5), while at the same time establishing the so-called “negative lists” for all production
and service activities, which is in line with the solutions contained in the latest China’s Foreign
Investment Law, effective from 2020. Consequently, the envisaged contractual solutions
eliminate not only quantitative, but also capital constraints, which open the possibility for joint
investments in strategically important industries. This approach equalizes the conditions and
establishes new rules for investments of state-owned Chinese companies in the EU.
Furthermore, there are obligations regarding the transparency of granting state subsidies to
Chinese companies present on the European market, which according to CAl imply fulfillment
of the conditions specified in the WTO Agreement on Subsidies and Countervailing Measures
(ASCM), regardless of whether subsidies are granted companies operating exclusively in the
service sectors. In addition, there is also the responsibility of these companies regarding the
prohibition of forced technology transfer and compliance with the provisions of the Agreement
on Trade-Related Aspects of Intellectual Property Rights (TRIPS) contained in Annex 1C to
the WTO Agreement which binds all WTO members.

11



Section I11: Regulatory framework

In the Section 111, the CAI refers to the regulatory framework, i.e. on the rules on the
establishment and operation of enterprises according to the domestic legislative framework of
the contracting parties. In this regard, the conditions related to the licensing and qualification
procedures for persons performing business activities have been developed. This part excludes
sectors in which free market access is not accepted and in which they do not comply with the
national treatment clause, reserves for existing and future measures (Annexes | and Il), and
provisions for specific categories of persons (business visitors and intra-corporate transferees).
The Section I11 contains a general obligation of transparency. Thus, each contracting party shall
ensure that its laws, regulations, administrative guidelines, procedures, court and administrative
decisions of general application in relation to any matter covered by the CAIl are promptly
published or otherwise made publicly available in a manner that allows interested parties and
the other side to get acquainted with them. Impartial application of this obligation implies
consistent application of the stated measures at the internal administrative level, as well as
enabling the so-called “covered enterprises” and investors of the parties to participate in the
procedure to the extent that the nature of the procedure and domestic regulations allow it. By a
special subsection of the Section 111, the CAl regulates the provision of financial services in the
territories of the contracting parties, without prejudice to the possibility for the parties to
introduce certain restrictive measures in accordance with the Annexes. Thus, notwithstanding
any other provision of the CAl, neither contracting party shall be prevented from adopting or
maintaining measures for prudential reasons, including the protection of investors, depositors,
policyholders or persons to whom the financial service provider owes a fiduciary duty, or to
ensure integrity and the stability of the financial system (Prudential carve-out). Of course,
where such measures would not comply with the provisions of the CAl, they should not be used
as a means of circumventing contractual obligations. Otherwise, there is an obligation of
transparent information regarding the performance of financial activities. There is also an
obligation to exchange information regarding the fulfillment of tax obligations. In this regard,
the parties agreed to comply with international standards for regulation and supervision and to
combat tax evasion and avoidance in the financial services sector (standards of the G20, the
Financial Stability Board - FSB, the Basel Committee on Banking Supervision - BCBS, the
International the Association of Insurance Supervisors - IAIS, the International Organization of
Securities - 10SCO, the Financial Action Task Force - FATF and the Global Forum on

Transparency and Information Exchange for Tax Purposes).

12



Section IV: Investment and sustainable development

The Section IV of the CAl is dedicated to investment and sustainable development. It first
calls on the contracting parties in general terms to comply with the international standards
contained therein the Agenda 21 on Environment and Development of 1992, the Johannesburg
Plan of Implementation on Sustainable Development of 2002, the Ministerial Declaration of
the UN Economic and Social Council on Full Employment and Decent Work of 2006, the
International Labor Organization (ILO) Declaration on Social Justice for a Fair Globalization
of 2008 and the Outcome Document of the UN Conference on Sustainable Development of
2012 entitled: “The Future We Want”, the UN 2030 Agenda for Sustainable Development and
its Sustainable Development Goals. It then reaffirms their commitment to promoting
investment development in a way that contributes to the goal of sustainable development, for
the benefit of present and future generations. These commitments imply their acceptance of the
fact that economic development, social development and environmental protection (through so-
called “green growth”), are interdependent and mutually reinforcing dimensions of sustainable
development. Issues regulated by this part of the CAl range from socially responsible business
or responsible business conduct, which takes into account high levels of environmental
protection and labor rights. Encouraging the achievement of the goals of sustainable
development, the contracting parties are invited, in other words, to accept on a voluntary basis
the good business practices contained or inspired by the Guiding Principles on Business and
Human Rights (Cotula, 2021, p. 363). As far as environmental protection is concerned,
according to the CAl, it also includes compliance with obligations related to climate change
covered by international conventions such as the Framework Convention on Climate Change -
UNFCCC and in the Paris Agreement (European Commission, 2016, 2020). The protection of
labor rights, on the other hand, encompasses all international legal standards contained in the
ILO Declaration on Fundamental Principles and Rights at Work and its fundamental
Conventions. Given that China has not ratified some of these conventions relating to forced
labor, freedom of association and the protection of the right to organize, collective bargaining
and the abolition of forced labor, the EU expects China to do so soon. (ILO, 2021). In line with
their commitments under the Decent Work Agenda, the 2008 ILO Declaration on Social Justice
for Fair Globalization and the ILO Declaration on the Centennial of Labor for 2019, both sides
should align their national investment policies to achieve the goals of sustainable development.

In a separate subsection of Section IV, the CAI regulates “mechanism to address differences”

13



that include mutual consultations, mutually agreed solutions, expert Panel mediations, Follow-

up Consultations, and Amicus Curiae procedures.

Section V: Dispute Settlement

In Section V, the CAI regulates the dispute settlement between China and EU.® Thus,
although the two sides formally resolved their earlier misunderstandings regarding trade
competition and investment rivalry, the CAIl did not completely eliminate all the reasons that
burden mutual economic relations. In this regard, the CAl establishes effective mechanisms for
avoiding and settling any disputes between the parties within with a view to arriving at, where
possible, a mutually agreed solution on the interpretation and application of its provisions unless
otherwise provided (Article 2). The provisions of this part of the CAI provide for the usual
possibilities of peaceful settlement of disputes, i.e. reaching such an agreement through mutual
consultations in good faith, through mediation, mutually agreed solution, through the formation
of an arbitration panel, whose procedure is regulated in detail by the provisions of this part and
the Annex on Rules of Procedure. It is important to note that the CAI provides that the arbitral
panel will render its decisions in accordance with its provisions, and that their interpretation
will be in accordance with the usual rules on the interpretation of public international law, as
codified in the Vienna Convention of the Law of Treaties. Also, the tribunal will take into
account relevant interpretations in the reports of the WTO panel and the Appellate Body
adopted by the WTO Dispute Settlement Body in relation to substantially equivalent
obligations. In cases where there is a dispute over a measure of alleged breach of obligations
under the CAl and essentially equivalent to an obligation under another international agreement
to which both parties are signatories, including the WTO Agreement, the party seeking

compensation shall choose a forum to resolve dispute.

Section VI: Institutional and final provisions
In Section VI, the CAI covers the institutional provisions that provide for the
establishment of the Investment Committee which co-chairing the joint co-chair of the

European-Chinese Economic and Trade Dialogue (HED) established between the European

> The CAIl does not contain an Investor-State Dispute Settlement (ISDS) clause. Although this clause has been
incorporated into some earlier BIT's concluded by EU member states, it considers that it is not in line with EU law
and cannot take legal effect after the entry into force of the Lisbon Treaty.
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Commission and the State Council of China at the level of Vice President. The purpose of this
Committee is essentially to supervise the implementation and application of the CAI not only
in the domain of investment but also in terms of sustainable development. For the purpose of
its regular functioning, the Investment Committee may make recommendations and adopt
binding interpretations, including considerations related to amendments to the CAI. It can also
adopt mutually agreed solutions reached in a mediation procedure and adopt decisions to
facilitate the conduct of the proceedings of the panel of experts. In particular, it may delegate
responsibilities to the Working Group on Investment established by the provisions of the CAl,
and delegate responsibilities to other bodies. In the event of the application of new members to
the EU, the Investment Committee would examine the effects of such accession on the CAl. It
may decide on any necessary adjustment or transition measures to be approved in accordance
with each party's internal legal procedures. This CAl Section also overlooks the establishment
the Working Group on Sustainable Development whose task is to help the development of this
area in relations between China and the EU. In general, the provisions of Section VI emphasize
the importance of transparency, dialogue and openness, which could optimally contribute to the
implementation of CAI provisions. With regard to reaching a special agreement on investment
protection and investment dispute resolution, the parties agreed to continue consideration of the
most effective solutions based on state-of-the-art provisions in the field of investment dispute
resolution, taking into account progress in structural reform of investment dispute resolution in
the context of the UN Commission for International Trade Law (UNCITRAL) (Dimitrijevic,
2019).% Finally, the CAI provides for the possibility of general exceptions through introducing
restrictive measures provided that such measures are not applied in a manner that would
constitute a means of arbitrary or unjustified discrimination or a disguised restriction on

investment liberalization.”

6 It should be noted that under the auspices of UNCITRAL, the adoption of the Convention on the Multilateral
Investment Court is currently being negotiated. If international political circumstances allow, the future
Convention could in a direct way regulate the entire matter of resolving disputes arising from bilateral and
multilateral investment agreements.

7These are, in concerto, measures necessary to protect public morals or preserve public order, life or health of
humans, animals or plants, in order to ensure compliance with laws which are not contrary to the provisions of
the CAl, including those relating to the prevention of misleading and false practices or dealing with the
consequences of breach of contract, protecting the privacy of individuals and protecting the confidentiality of
individual records and accounts or security.
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Conclusion

Relations between the China and the EU have been of global strategic importance from
the very beginning. China has always highly valued the role and influence of the EU in regional
and international affairs. It supported the process of European integration and the constructive
role that the EU has at the international level. From the first days of its existence, China's foreign
policy has been committed to maintaining world peace and democratizing international
relations, which were, after all, the EU's foreign policy aspirations. Good political and economic
relations between the EU and China have over time led to the establishment of various forms
of strategic partnership. The importance of establishing a strategic partnership between the EU
and China has had positive effects on optimizing their foreign policy position in international
relations and to strengthen their trade and investment ties. Given the fact that the movement of
capital in the world is inconceivable without foreign direct investment, and that investment
alongside international trade is one of the key factors in globalizing the world economy and
regional integration, it is clear why the EU and China, after a long series of painstaking
negotiations, agreed on the text of the CAIl. With this international legal instrument, the two
sides should create better conditions for more balanced economic cooperation, to stimulate and
increase their investments and trade transactions. In an effort to improve access to its market
and provide a better investment environment in a complex trade relationship with the United
States, China has managed to balance its relationship with the EU through the CAl, although
the EU itself has been under constant United States pressure during the negotiation process.
Both sides have thus managed to eliminate some of the negative effects caused by ongoing
political tensions with the United States (Vesely, 2020). Finally, the analysis of the CAI
indicates that the economic relations between China and the EU complement each other and
that they have great potential for even greater development. This can be an incredibly good
opportunity to transpose these relations into “mutually sustainable development” in a
systematic and harmonized way in the future. In order for that to really happen, it is necessary
to harmonize the existing partnership relations in the coming period and, in a sense,
permanently work on eliminating differences, deepening mutual trust and expanding the scope
of cooperation based on the search for common interests. Finally, in this regard, the imminent
ratification of the CAl would send a significant message to the world that the EU and China are
ready to improve the global economic environment in the interests of developing a common

future and achieving sustainable economic development.
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